OTHER INSURANCE
CLAUSES

By Daniel W. Raab, Esg.

n ared of law which comes up from tme to time is

that of the other insurance clanse. This clause can

be found in an msurance policy and comes into
play where there are two or more policies covering the
same risk. These “Other Insurance Clanses™ often state
that the policy becomes excess to any other coverage,
while others state that they are prorated with other
policies. Another fype of clanse iz an escape clause which
states that if there is any other insorance, the insurer will
escape any responsibility for coverage Lastly, some
policies cammy no such clanses.

In Florida, if two policies have excess insurance clanses,
they will cancel each other out. See the case of Travelers
Ins. Co. v Lexingtonm Inz. Co., 478 50.2d 363 (Fla. 5th
DCA 1085).

The way that this would work with two policies cancelling
each other out iz as follows: Policy “A" provides
cowverage for losses up to $50,000.00 apd policy “B™
prowides coverage up to $25 000,00, and the claim is for
£7,500.00. The larger policy will cover §5,000.00 of the
claim and the other one will cover 32,500.00. The excess
clamse contributions are computed based on the amount of
COVETAEE.

A pro rata clause is one that states that the policy will be
prorated with any other policy with the same coverage.
It works similar fo the example given in the preceding
paragraph when there is another pro rata class.

If one policy has an excess insurance clanse and the other
has a pro rata clanse, then the pro rata clause under Florida
Law becomes primary and the other policy becomes
secondary. See Demshar v A4ACon dufo Transport, 337
S0.2d 963 (Fla_ 1976).

A more nmasual claase is an escape clause which states
that there is no responsibility for the insurer if there is
other primary msarance. Cand| Cas. Co. v Old Repnblic
Ims. Co, 2007 US. Dist. LEXIS 20979 (3.D. Fla. Dec.
11, 2007) and dmerican Bamkers Ins. Co. v Leatherhy
Ims. Co., 350 50.2d 353 (Fla. 2nd DCA 1977) have held
that an escape clanse makes an excess clanse the primary
insurance as it will be upheld by the Courts under Florida
law_

Another situation which you can come into contact with
is where one insurance policy has an “Other Insurance
Clause™ and the other ome does oot have any such
lanzuage. In that instance, the policy without the other
insurance clanse becomes primary.

In a carge setting, if one policy attaches prior to the time
of the other, the policy that amtaches first may become
primary. See 5t Paul Fire & Marine Inz. Co. v Marime
Transp. Services Sea-Barge Group, Imc., T27 F. Supp.
1438 (D Fla. 1989). The carrer's first pary insurance
sitached afier the shipper’s other insurance, which
became primary.

It is a good idea for your clients to review their insurance
policies and see fo what extent they have owverlapping
insurance coverage. At least under Florida law, some
primary insurance may provide an extta layer of
insurznce. This is also an mportant isswe for insurers and
their defense connsel
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