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California court denies insurer the right to sue

for cargo loss

he Montreal Conventon is a 1.3, treaty governing

international movernent of carge. Therefore, it is the

supreme law of the land. By its owm terms, the Mon-

treal Convention replaces & country’s own laws, and
severdl countries have adopted the convention.

Many airway bills for international carge shipments state
that the terms of the Mentreal Convention apply to the
shipment, bringing some consistency to international law.
It makes it easier for shippers and carriers, who must know
ane set af rules racher than worrying about the laws of dif-
farent countries.

The Mantreal Conventicn's standing clsuse, which is the
clause dealing with who has the right to sue on a claim,
gives this right cnly to the consignes and the shippercon-
signor on the AWER

Accordingly, courts have strictly construed the standing
provisicn of the Montreal Convention. QBE Ins. LTD. v, Eva
Airways Corp., 2013 (U5, District Court for the Northern
District of California) has a striet incerpretation of the law
on the right to bring & lawsuit. This ease deals with insur-
ance subrogation, which is the right of an insurer to bring a
law=nit agrinst a potentially linble party after it has paid its
own insured on & claim.

In QBE Ins. Lid. v. Eva Airways Corp., QBE was the in-
surance company for Flexstar Technology Inc., who con-
tracted with freight forwarder MNippon Express to transport
electronics fram San Francisce to Shanghai. Nippon then
assigned the consignment to EVA Aireays Corporation for
further handling,

When the cargo was unpacked at its destnation, it was
determined to be damaged. As Flexstar's insurer, QBE
claimed that it was the subrogated insurer of Flexstar and
brought suit on its own behalf, claiming that it suffered
damages because it had paid for the damaged cargo.

The court held that QBE did not have standing — the
1ight to sue — under the Montreal Convention, because it
was not listed on the AWE. The court stated that QBE did
not prove that a party whe does not appear on the AWE az
shipperfoonsignor or consignes has standing to sue on be-
half of the consignar or consignes.

The Montreal Convention's standing clause,
which is the dause dealing with who has
the right to sue on a claim, gives this right
only to the consignee and the shipper/
consignor on the AWB.

Additionally, the court cited the plain language of the
Montreal Convention to support its finding that QBE lacked
standing to sue. The convention states that the consignor
and consignes are cnly granted the right to sue “each inits
own narme,” rather than through a third party.

Because QBE was not listed as the consignor or con-
signes on the AWE, it did not hawe standing to sue.

Therefore, the provisicn regarding the right to sue under
the Montreal Convention is narrowly written as interpreted
by this Califomia court. In order to hawe the fght to bring
suit under the Montresal Convention, a plaintif accending to
this court, must be listed on the AWE as the consignor or
the consignes of & shipment.

This case is a narrow interpretation of the law. The court
indicated that the Ewsuit should be brought in the name of
the insured, whe was already reimbursed for the loss and
therefore had no interest in the cargo.

1de not kmow if this will be binding authority in all ecurts,
but it is there for carriers to refer to in their defense of
subrogation lawsuits. The lawyers who brought the lawmsuit
did what many lawyers have done — sue in the name of the
party that suffered the loss — but in this instance, it resulted
in a di=missal.
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